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Introduction to the Legislations
At present, marine reserves in New Zealand are governed by the Marine Reserves Act 1971. In future there may be a new Marine Protected Areas Legislation.

Much of the Marine Reserves Act 1971 is not directly relevant to you as the applicant, although it is certainly helpful to be familiar with. 

This page describes the key features of the Act for a marine reserve applicant and indicates some likely implications of the new legislation. It begins with the Marine Objectives of the New Zealand Biodiversity Strategy 2000, which is an official indication of future policy direction in marine conservation.
Marine Objectives of the New Zealand Biodiversity Strategy 2000
Objective 3.1 Improving our knowledge of coastal and marine ecosystems
Substantially increase our knowledge of coastal and marine ecosystems and the effects of human activities on them.

Objective 3.2 Coordinated marine management
Develop processes for a marine management that enable decision makers to consider whole

marine ecosystems.

Objective 3.3 Sustainable coastal management
Protect biodiversity in coastal waters from the adverse effects of human activities on land and in the coastal zone.

Objective 3.4 Sustainable marine resource use practices
Protect biodiversity in coastal and marine waters from the adverse effects of fishing and other coastal and marine resource uses.

Objective 3.5 Managing marine biosecurity risks
Develop an integrated system to identify biosecurity risks to marine biodiversity from exotic

organisms and establish appropriate management responses to prevent and reduce these risks and to minimise their impacts.

Objective 3.6 Protecting marine habitats and ecosystems
Protect a full range of natural marine habitats and ecosystems to effectively conserve marine biodiversity, using a range of appropriate mechanisms, including legal protection.

Objective 3.7 Threatened marine and coastal species management
Protect and enhance populations of marine and coastal species threatened with extinction, and prevent additional species and ecological communities from becoming threatened.

New Zealand Biodiversity Strategy 2000.

Note: The following sections highlight with direct quotes the most important parts of the Marine Reserve Act 1971. We have copied sections directly from the MR Act 1971 and then followed them with corresponding sections from the Marine Reserve Bill 2002 for the purpose of comparison. 
PURPOSE OF MARINE RESERVES

(MR Act 1971) Section 3. Marine reserves to be maintained in natural state, and public to have right of entry-

(1) It is hereby declared that the provisions of this Act shall have effect for the purpose of preserving, as marine reserves for the scientific study of marine life…
• “The 1971 Act preserves areas in their natural state for scientific study. This does not reflect either the marine objectives of the NZ Biodiversity Strategy (NZBS) or that people now value marine reserves for a wider range of benefits that arise from protecting marine life.”

( Marine Reserves Bill 2002
Section 7 Purpose

The purpose of this Act is to conserve indigenous marine biodiversity in New Zealand’s foreshore, internal waters, territorial sea and exclusive economic zone for current and future generations, by preserving and protecting within marine reserves…Note: This amendment Bill stalled in Select Committee. As of 2017 there is an updated version called the Marine Protected Areas Bill. For a variety of political reason it has not advanced to Select Committee despite years of promising that it would. Expect that the purpose of protection of biodiversity is stated as central purpose and watch closely for how process issues will be dealt with.  
WHAT SHOULD BE INCLUDED IN A MARINE RESERVE ?

(MR Act 1971) Section 3. Marine reserves to be maintained in natural state, and public to have right of entry 

(1) It is hereby declared that the provisions of this Act shall have effect for the purpose of preserving …areas of New Zealand that contain underwater scenery, natural features, or marine life, of such distinctive quality, or so typical, or beautiful, or unique, that their continued preservation is in the national interest.

( Marine Reserves Bill 2002

Section 7. Purpose

The purpose of this Act is to conserve indigenous marine biodiversity in New Zealand’s foreshore, internal waters, territorial sea and exclusive economic zone for current and future generations, by preserving and protecting within marine reserves—

(a) representative examples of the full range of marine communities and ecosystems that are common or wide-spread; and

(b) outstanding, rare, distinctive, or internationally or nationally important marine communities and ecosystems; and

(c) natural features that are part of the biological and physical processes of the marine communities and ecosystems referred to in paragraphs (a) and (b), in particular those natural features that are outstanding, rare, unique, beautiful, or important.

… 

Section 9 Principles

The principles are as follows:

(a) a marine reserve should include the range of habitats and marine communities that distinguish the marine area in which the marine reserve is situated and be of a size, design, and condition (or potential condition) that can be reasonably expected to—

(i) provide effective protection for the populations, marine communities, and natural 
ecological processes occurring within it; and


(ii) reflect the known composition and ecological patterns and processes of the habitat or 
marine community:

(b) the marine communities and ecosystems in a marine reserve should be maintained in, or restored to, a natural state:

(c) historic material in a marine reserve should be protected:

(d) recognition should be given to the importance of protecting undisturbed marine areas for scientific and educational purposes, and for research contributing to Te Ira Tangaroa, to gain a better understanding of the marine environment:

Clearly, the criteria that past applicants have satisfied in their proposed reserve areas will still be important under the new legislation: particularly, outstanding, rare, distinctive, typical and beautiful natural features and marine life.

However, the emphasis in the Marine Reserves Bill is strongly on establishing a representative network of reserves. This means that ‘outstanding’ or ‘rare’ features and life are not necessarily crucial to a successful application. You will need to show primarily that your proposed area will advance the establishment of this network by protecting specific types of habitat and marine life (of course, rare or beautiful features will help your case).
WHAT AREAS CANNOT BE INCLUDED IN A MARINE RESERVE ?

(MR Act 1971) Section 4. Governor-General may declare an area to be a marine reserve-

(1)…but no area in respect of which any lease or license under the Marine Farming Act 1971 is for the time being in force shall be declared a marine reserve.

(2) No area within the jurisdiction of any harbour board shall be declared a marine reserve without the consent of the harbour board.

(  Marine Reserves Bill 2002

Section 49. Contents of Proposal

(2) A proposal must not relate to a marine area—


(a) for which a lease or license under the Marine Farming Act 1971 is in force; or


(b) that is included in a taiapure-local fishery or mataitai reserve declared under the Fisheries Act 1996.
Note: As of 2017 there is also a restriction built into the Takutai Moana Act which states that if a Hapu or Iwi has a recognised Customary Title through this Act that Hapu or Iwi has a veto right over the approval of a marine reserve in their designated area.
WHO CAN APPLY ?

(MR Act 1971) Section 5. Procedure for declaring a marine reserve-
(1) No Order in Council shall be made under section 4 of this Act unless – 


(a) Application for the Order in Council is made to the Director-General by one or more 
of the following:


(i) Any university within the meaning of the Universities Act 1961:


(ii) Any body appointed to administer land subject to the Reserves Act 1977 if 

such land has frontage to the seacoast:


(iii) Any body corporate or other organization engaged in or having as one of its 

objects the scientific study of marine life or natural history:


(iv) Maori iwi or hapu who have tangata whenua status over the area:


(v) The Director-General… 

THE STATUTORY REQUIREMENTS FOR APPLICANTS

(MR Act 1971) Section 5 (Procedure for declaring a marine reserve) of the Marine Reserves Act 1971 details your obligations once the formal application has been sent to the Director-General, which include:

· Publication of the notice of intention to apply for an order in council

· Notification of formal application to adjoining landowners, local authorities, etc.

· Handling objections and submissions in support.

Part 4 of the Marine Reserves Bill (Establishing a marine reserve) changes these requirements significantly.
Firstly it includes concrete requirements for pre-statutory consultation and the formal application document (on which the Marine Reserves Act 1971 is silent):
Section 48. Consultation and consideration during preparation of proposal

In preparing a proposal under section 47, the Director-General or the proposer, as the case may be, must,—


(a) if practicable, consult—



(i) iwi or hapu who are tangata whenua of the marine area concerned; and



(ii) iwi or hapu who have customary access to the marine area concerned; and



(iii) interested persons; and


(b) keep a record of that consultation; and


(c) consider ways of avoiding or mitigating adverse effects on existing uses of the 
marine area concerned if those ways do not compromise the purpose of this Act and are 
consistent with its principles.

Section 49. Contents of proposal

(1) A proposal must—


(a) describe the location and boundaries of the marine area proposed as a marine reserve; 
and


(b) state how the proposed marine reserve will meet the purpose and principles of this 
Act; and


(c) contain the names and addresses of those who were consulted under section 48(a), 
and summarise the matters raised by them; and


(d) contain a statement of the extent (if any) to which the matters raised or considered 
during consultation under section 48 have been addressed in the proposal.

All the public notification requirements (including preparing maps and having these available to the public) are shifted to the Director-General. The applicant must still receive a copy of all submissions from the Director-General and retains the opportunity of responding to some or all of them.

 The Marine Reserves Act 1971 is for now still the governing legislation. It does not specifically require pre-statutory consultation. However, it is a safe to say that the aim of any project is fully involve the community and gain support for the proposal, especially in terms of tangata whenua consultation.

THE MINISTER’S CRITERIA FOR APPROVING AN APPLICATION

(MR Act 1971) Section 5. Procedure for declaring a marine reserve

(6) Where any objection has been made…the Minister shall, before considering the application, decide whether or not the objection should be upheld…In making any such decision, the Minister shall not be bound to follow any formal procedure, but shall have regard to all submissions made by or on behalf of the objector, and to any answer made by the applicant, and shall uphold the objection if he is satisfied that declaring the area a marine reserve would-


(a) Interfere unduly with any estate or interest in land in or adjoining the proposed 
reserve:


(b) Interfere unduly with any existing right of navigation: 

(c) Interfere unduly with commercial fishing:


(d) Interfere unduly with or adversely affect any existing usage of the area for 
recreational purposes:


(e) Otherwise be contrary to the public interest.

…

(9) If, after consideration of all objections, the Minister is of the opinion that no objection should be upheld and that to declare the area a marine reserve will be in the best interests of scientific study and will be for the benefit of the public, and it is expedient that the area should be declared a marine reserve, either unconditionally or subject to any conditions…

The criteria in subsection (6) above are clearly those which you will have regard to in preparing the formal application document and answering submissions. These are the criteria against which your Consultation and Implications sections, and your answers to outstanding objections, will be tested. 

( Marine Reserves Bill 2002
Note: This next series of notes is here to provide you with a glimpse of what changes to the Marine Reserve Act will look like. The 2002 Marine Reserves Bill did not make it out of Select Committee. The current effort for revision of the Marine Reserves Act called the Marine Protection Bill is still waiting to go before Select Committee. A lot of the changes signaled in the failed 2002 Bill have been adopted in the new proposed legislation. It is therefore smart to be aware of what is likely to be expected in future.

The 2002 Marine Reserves Bill introduces new requirements for the Minister, although if any objections are upheld the application still may not proceed:

Section 65. Time limit for Minister’s decision

The Minister must decide an application, and state the reasons for the decision, within 60 working days of receiving the final report of the Director-General under section 64.
(In Marine Reserve Act there is no time limit)
Section 66. Matters Minister must consider

The Minister must have regard to the following matters in considering an application:

(a) the submissions received:

(b) any response to submissions:

(c) the matters raised in any meetings convened under section 59:

(d) any independent report obtained under section 62:

(e) the consultation carried out with consultation Ministers under section 63:

(f) the final report of the Director-General under section 64:

(g) relevant provisions of any management plan prepared under any other enactment:

(h) the matters referred to in section 67(2):

(i) any other relevant matters.

Section 67 Minister’s decision

(2) The Minister may recommend the making of an Order in Council under section 71 only if the Minister is satisfied that the marine reserve proposed by the application as it may be amended under section 68, with any conditions that may be imposed under section 69,—


(a) meets the purpose and is consistent with the principles of this Act; and


(b) is in the public interest; and


(c) will have no undue adverse effect on any of the following:



(i) the relationship of iwi or hapu who are tangata whenua or who have customary 


access, and their culture and traditions, with the marine area concerned:



(ii) the ability of iwi or hapu who are tangata whenua, or who have customary 


access, to under-take customary food gathering to the extent authorised by any 


enactment:



(iii) commercial and recreational fishing:



(iv) recreational use:



(v) economic use and development:



(vi) any estate or interest in land in or adjoining the proposed marine reserve:



(vii) navigation rights:



(viii) education and research:



(ix) the use of the marine area by the New Zealand Defence Force:



(x) other matters considered relevant by the Minister.

(3) An adverse effect is not undue under subsection (2)(c) if the Minister is satisfied that the benefit to the public interest in establishing the marine reserve outweighs the adverse effect.

(4) In considering the public interest under subsection (3), the Minister must have regard to—


(a) the benefit of preserving and protecting marine communities and ecosystems to 
conserve indigenous marine biodiversity; and


(b) any benefits that may arise directly from the establishment of the marine reserve 
that the Minister considers relevant.

The 2002 Amendment Bill attempted to take steps toward defining an undue adverse effect or interference and the concept of the public interest. Although the list of criteria in clause 67(2) may seem imposing, there are clearly significant public interest benefits for the community as a whole and marine biodiversity, so it is important to present the case in relation to objections you anticipate will come from special interest groups. 
The interpretation of public interest associated with a marine reserve and balancing this against an objection is explored in the Akaroa Marine Reserve case heard in the High Court. In this decision the judge describes why he overturned the Department of Conservation decision to uphold an objection. The judge offers a description of public interest in this case that has considerable importance. 
