DECISIONS OF THE MINISTER OF CONSERVATION

ON THE

TE MATUKU, WAIHEKE ISLAND MARINE RESERVE APPLICATION

A.  INTRODUCTION

The Minister of Conservation, the Hon Sandra Lee, received an application from the Royal Forest and Bird Protection Society of New Zealand to establish a marine reserve at Te Matuku, Waiheke Island and adjacent marine environs in the Hauraki Gulf.  The proposed reserve covers approximately 700 hectares.

The marine reserve application was notified on 26 November 1998.  A total of 394 objections, and 103 submissions in support and seven conditional submissions in support of the application were received within the two-month period for submissions.  Of the 394 objections, 267 were form objections, 100 were form objections with a comment and 27 were detailed, personalised objections.  There were 12 objections, 29 submissions in support and one conditional submission in support received out of time and were therefore not considered.  The applicant’s answer to objections was received on 26 February 1999.

Section 5 of the Marine Reserve Act 1971 requires that the Minister shall, before considering the application, decide whether or not any objections should be upheld and, in doing so, shall take into consideration any answer made to the objections by the applicant.  She is required to have regard to all submissions made by or on behalf of each objector, and to the answer made by the applicant.  Further she is required to uphold any objection if she is satisfied that declaring the area a marine reserve would—

(a) Interfere unduly with any estate or interest in land in or adjoining the proposed reserve:

(b) Interfere unduly with any existing right of navigation:

(c) Interfere unduly with commercial fishing:

(d) Interfere unduly with or adversely affect any existing usage of the area for recreational purposes:

(e) Otherwise be contrary to the public interest.

The Minister has carefully considered each of the objections and the applicant’s answer to those objections in terms of Section 5(6) of the Marine Reserves Act 1971.  She has decided that the boundaries of the marine reserve be the same as those shown on the plan in the application (page 7) with the following changes:

The landward boundary of the marine reserve is at Mean High Water Mark except that it is at Mean High Water Springs where the sea abuts Lot 1 DP 72932, Lot 9 DP 71379, the department’s land, those esplanade reserves created after 1991, and assuming that the Auckland City Council’s consent is obtained, those esplanade reserves created before 1991 and Council’s roads.

The exclusion of the small bay to the west of White’s Bay.

The exclusion of the area of freshwater wetland above Mean High Water Springs at the northeastern corner of the proposal. 

The reasons for the changes are explained in sections D 1 and 5 of this decision.  See Attachment 1 for maps showing the adjusted boundaries of the proposed marine reserve.

The Minister has otherwise decided that none of the objections should be upheld and has instructed her department to prepare letters to the objectors and the applicant, notifying them of her decision.

The grounds for her decision not to uphold the objections are outlined below.  The objections covered a range of issues, several of which were common to many of the objections.  These are addressed collectively below. 

B. APPLICATION

Section 5(1):

Under Section 5(1) of the Marine Reserves Act 1971, an application for a marine reserve must be made by, inter alia,: 

“(iii)
Any body corporate or other organisation engaged in or having as one of its objects the scientific study of marine life or natural history:”

From an assessment of the application and the Applicant’s answer, the Minister is satisfied the applicant does meet the requirements of Section 5(1)(a)(iii) as an “…organisation engaged in or having as one of its objects the scientific study of marine life or natural history”.  

In terms of Section 3(1) of the Marine Reserves Act 1971, a proposed marine reserve must meet the requirements of preserving for scientific study of marine life an area “of New Zealand that contains natural features, underwater scenery, or marine life, of such distinctive quality, or so typical, or beautiful, or unique, that its continued preservation is in the national interest”.   One or more of these establishment criteria have to be satisfied.
The marine life, habitats and natural features of Te Matuku Bay are described on pages 4 - 8 of the application document.  The Bay has mixed mangrove and saltmarsh communities at its head and is flanked on both sides by a narrow rocky shore which contains rock pools, large intertidal mudflats and raised shell-spits, that are important bird roosting areas.  There are also the Passage Rock islets off the entrance of the Bay.  The subtidal and intertidal habitats within the Bay support communities which are comparable to those encountered around the middle of the upper Waitemata Harbour.

The subtidal area surrounding Passage Rock includes extensive beds of horse mussels, large seaweeds and crayfish habitat.  Several large “holes” to the southeast of Te Matuku Bay contain significantly different habitat in depths of up to 25 metres and includes anemones, sponges and nudibranchs in an area of significant nutrient upwelling.

The Minister has considered the information in the application based on the two surveys undertaken in the area proposed as a marine reserve.  She has also found the arguments of Dr Bruce Hayward in his submission of support particularly relevant in respect of the ecological and scientific merit of this area for a marine reserve.  Dr Hayward states:

“Gazettal of the reserve from the head of the bay out to beyond Passage Rocks will see protected a wide range of intertidal and subtidal ecosystems, each of which link together to create a large naturally interacting network.  From salt meadow, salt marsh and mangrove forest in the head of the bay, through intertidal cockle, tube worm and subtidal horse mussel beds out to deeper subtidal sand and coarser channel communities.  There is an equally diverse sequence of hard rocky greywacke substrates from the sheltered communities around the fringes of the bay to the rich more exposed communities along the coast on either side of Te Matuku entrance and the diverse seaweed, sponge and molluscan zonation intertidally and subtidally on Passage Rocks…Te Matuku compliments the three existing marine reserves in our region [Auckland], by providing protected status to an additional range of habitats (e.g. sheltered greywacke coastline, intertidal seagrass beds, deep water soft bottom channel communities) and a protected area in another part of our cherished Hauraki Gulf.”

She notes that Dr McClary, who led one the of the surveys, says in his submission in support:

“the mangels which will become part of the reserve are extremely good examples of the mangrove-dominated habitat.  Subtidally, the reserve proposal encompasses habitats which are representative of inner Hauraki Gulf.  I am particularly pleased to see that the eastern boundary includes Otakawhe Bay to Kauri Point on Ponui Island.  This takes into account some interesting subtidal habitats (shelly-sandy) which are quite different than the soft, mud and silt/Echinocardium-dominated habitats present in the remaining area.”

She is satisfied that the application meets the criteria set out in Section 3(1) of the Marine Reserves Act 1971.  The area applied for is typical of the parts of the coastline of the Hauraki Gulf.  It contains a number of examples of underwater scenery, natural features or marine life that are so distinctive, beautiful or unique that their continued preservation is in the national interest.  The creation of a marine reserve would make this area an important one for scientific study of marine life.  

Sections 5(1) - (5):

Sections 5(1) - (5) Marine Reserves Act 1971 outline the procedure for declaring a marine reserve up until the point the Minister considers the objections, answer and application.  She is satisfied that these statutory procedures have been followed correctly.

C.
SECTION 4 OF THE CONSERVATION ACT

The Minister’s legal advisors note that Section 4 of the Conservation Act requires the Marine Reserves Act to be interpreted and administered so as to give effect to the principles of the Treaty of Waitangi.  That obligation extends to the Marine Reserves Act, as it is an Act listed in the First Schedule of the Conservation Act. 
Ngati Paoa Whanau Trust Bard and the Hauraki Maori Trust Board sent in objections.  Ngati Paoa states in its objection that the reserve would deprive them of their customary entitlement rights, status/mana and privileges.  The Hauraki Maori Trust Board states in its objection that Hauraki iwi have never alienated their customary ownership of tikapa moana and a reserve would be a breach of treaty rights and compromises Maori management and control of customary fisheries.

The Courts have consistently held that the department is required to consult with iwi to fulfil its Section 4 obligations.  While applicants are encouraged to consult with iwi, the obligation to consult rests with the Crown.  
On page 10 of the application, the consultation undertaken with tangata whenua by the Society is summarised.  Following the Waitangi Tribunal Claim (Wai 72), Ngati Paoa was recognised as the dominant tangata whenua and was approached initially in late 1994 by the Society.  Ngati Paoa are also the owners of the former Maori Affairs farm at the head of the Te Matuku Bay catchment. 

As the representative of the Crown, the staff of the department contacted all affected iwi contacted by the Society and in addition consulted with Ngati Tamatera, Ngati Maru and Ngatiwai who have all indicated support for Ngati Paoa as the kaitiaki.  Staff have consulted formally with Ngati Paoa on four occasions since the application was lodged.

As a result of the consultations, Ngati Paoa provided the department with specific information on past and present use of the area.  In that correspondence, Ngati Paoa, gives some historical information on customary fishing and notes that “the only common species fished today by the whanau at Te Matuku are flounder and from the waters beyond, kahawai and snapper”.

Legal advice provided to the Minister is that if particular customary fishing concerns are identified she must address them explicitly and weigh them against the statutory criteria.  Decisions may include- 

(a) 
Preserving customary fishing rights under Sections 3(3) or (4) of the Marine Reserves Act;

(b) 
Excluding customary fishing areas of significance from the marine reserves and considering alternative protection measures of these areas, e.g. mataitai reserve;

(c) 
Where the conservation values are so significant that no customary fishing is warranted, excluding customary fishing

Legal advice to the Minister also notes that a claim to customary fishing does not operate as a veto.  Nevertheless, any objection on the grounds of customary fishing must be addressed by her.  In deciding whether to uphold the objection she must have regard to the purpose and principles of the Act, Treaty obligations on the Crown, the Settlement Act, and the “wider picture” that the creation of a marine reserve gives rise to.  That wider picture includes all the statutory matters she must have regard to in dealing with objections, i.e. the criteria listed in Section 5(6)(a) through (e), including the public interest. 

The Minister takes the view having considered the provisions of these various Acts and the wider picture that the conservation values are so significant that no customary fishing is warranted and therefore she has decided not uphold the objections as they pertain to customary fishing.
With regard to that part of the objections relating to customary ownership, legal advice which the Minister received states that marine reserve status would not affect any Treaty of Waitangi claims to ownership of the seabed or foreshore of this proposal.  The Marine 

Reserves Act 1971 does not affect the status of the seabed or foreshore as land of the Crown.

In light of this legal advice, the Minister takes the view that the establishment of a marine reserve would not be a breach of the Treaty of Waitangi and therefore does not uphold the objections.
D. SECTION 5(6)

Under Section 5(6) of the Marine Reserves Act the Minister is required to uphold any objection if she is satisfied that the proposal would: 

(a)
“Interfere unduly with any estate or interest in land in or adjoining the proposed reserve:

(b)
Interfere unduly with any existing right of navigation:

(c)
Interfere unduly with commercial fishing:

(d)
Interfere unduly with or adversely affect any existing usage of the area for recreational purposes:

(e)
Otherwise be contrary to the public interest.”  [Section 5(6)]

The grounds for not upholding the objections in terms of Section 5(6)(a) - (e) are detailed below.

1. Interfere unduly with any estate or interest in land in or adjoining the proposed reserve

This ground was raised by almost all of the objectors.  Directly affected parties include landowners at Pearl Bay (whose property boundary is at Mean High Water Mark) and Otakawhe Bay and a leaseholder of one of the oyster farms in Te Matuku Bay. 

The objecting owners and their supporters are concerned about:

· the loss of the right to gain access by boat,

· the loss of rights to anchor their boats, 

· the potential increase in people walking onto their properties, 

· the impact of the lack of public facilities,

· a management committee under the Marine Reserves Act prohibiting or restricting their activities at some stage in the future.

In terms of the first matter raised, the Act does not preclude taking a boat into or navigating through a marine reserve. 
With regard to anchoring of boats, there are a number of existing moorings and jetties within the area of the proposed marine reserve.  The Minister is of the view that it would be reasonable to allow these moorings and the jetties to remain, in terms of the Marine Reserves Act, in order to preserve the existing secure access to the Pearl Bay and other properties.  This can be done by way of a condition attaching to the Order-in-Council declaring the area to be a marine reserve.  

With regard to members of the public coming onto the properties and the impact of the lack of public facilities may have, it should be noted that there is an existing walkway, promoted in the Auckland City Council’s Waiheke Walkways brochure running from Pearl Bay to Orapiu.  A marine reserve at Te Matuku Bay may result in an increased number of visitors.  There is no evidence to suggest that private property rights would be violated to any greater degree than they already are.  Marine reserve signage should make property boundaries more clear and act as a deterrent to any uninformed trespass.  The walkway brochure clearly shows the desired route and advises ‘people to keep to the track and respect private property’ and hence provides some guidance and direction to walkers.  The Minister has directed the department to investigate and discuss the matter of the provision of public with Auckland City Council as there is publicly owned land in the area where facilities could possibly be provided.

In terms of the concerns regarding a management committee prohibiting or restricting their activities at some stage in the future, she does not see a need to establish such a committee, and in any event the Act preserves the right of access and this cannot be changed through management decisions.  

Turning to the objection lodged by one of the marine farming leaseholders, who stated he was not formally notified; and that the area of his farm has silted up and he, therefore, wants to move it to deeper water, and wants to increase its size.  The Minister is satisfied that the proper notification procedures were followed and that the objection was received on time.

In terms of the concern about being prevented from moving the farm to deeper water, the Minister notes that while the Marine Reserves Act requires that existing farms be excluded from any marine reserve, there is no provision that relates to proposed extensions of existing marine farms.

Some of the landowner objections came from the landowners at Pearl Bay who, like other landowners bordering the proposed marine reserve, have ‘riparian rights’, i.e. the boundaries of their properties are at Mean High Water Mark.  The Society in its application states that the landward boundary of the proposed marine reserve be at Mean High Water Springs.

The Act does contemplate a marine reserve proposal extending over private property as Section 5(1)(d) requires notice of an application to be given to “all persons owning any estate or interest in land in or adjoining the proposed reserve”.

The Minister recognises that declaring an area a marine reserve would not affect the underlying ownership of the land involved, but it would affect ownership rights, especially as marine reserves are to be administered and maintained to ensure that "the public have freedom of access and entry".  In addition, other incidental ownership rights may be curtailed.

There would need to be strong reasons for including privately owned land in an area declared a marine reserve.  If a landowner objected to its inclusion the Minister would be obliged to uphold such an objection in view of the basic inviolate nature of private freehold title.  While none of the landowners objected per se to their land being included by virtue of the boundary of the proposed marine reserve being at Mean High Water Springs, they did object to the loss of incidental ownership rights and activities they currently enjoy such as collecting shell fish, collecting shells and driftwood and sprat fishing. 
In light of the objections, legal and advice and consultation with some landowners, the Minister has decided to change the boundaries.  

As noted earlier, the Minister’s decision results in the landward boundary being a variable one and it is shown in Attachment 1.  She has also decided that the boundary of the proposed marine reserve be at Mean High Water Mark around Passage Rock and the island at the head of Te Matuku Bay, both of which are Maori customary land.  These adjustments to the landward boundary would not diminish the ecological integrity of the proposal.

The Minister is of the view that proposed marine reserve with the adjusted boundaries would not “interfere unduly with any estate or interest in land in or adjoining the proposed reserve”. 

2. Interfere unduly with any existing right of navigation

Some objectors have raised concerns that there would be an increase in diving in the Tamaki Strait and the Waiheke Channel, particularly around Passage Rock and that this would conflict with the movement of vessels through this frequently used route. 

In the Applicant’s Answer to Objections, the Society notes that this is not a real concern as the waters are murky and a large increase in the number of divers is not anticipated.  In addition, while the Channel is a heavily used route, on either side of Passage Rock, the Channel is wide and there is a substantial area in which any vessel can move to avoid anchored boats or dive flags.

The  department has consulted the Maritime Safety Authority and it does not believe that navigation would be affected. 

Boats and ships will continue to be able to navigate freely through the reserve.  

The Minister is of the view that the marine reserve would not “interfere unduly with any existing right of navigation.”

3. Interfere unduly with commercial fishing

The NZ Seafood Industry Council, the Auckland Inshore Commercial Fisherman’s Association, the Auckland Combined Fisherman’s Association, and R Brown, who states he has been a commercial fisher for 29 years, lodged objections on the grounds that a reserve would interfere unduly with commercial fishing.  In addition, Robert C Humphries (now deceased) noted on the form objection that “I also make a considerable part of my income from commercial fishing in that area”. 

Topics raised by the objectors that pertain to commercial fishing include:

· the size of the reserve/ protection of birds

· the impact on longline fishing

· compensation 

The criteria in Section 5(6)(c) are not restricted to commercial fishing in the area of the proposed marine reserve alone and in considering objections the Minister must examine the wider impacts a marine reserve would have on commercial fishing generally.  In addition, Section 5(6)(c) is qualified by the use of the word ‘undue’.  This qualification makes it clear that the Act contemplates there may be some interference with commercial fishing which will not necessarily preclude the Minister from recommending that an area be declared a marine reserve.

Turning to the topics raised by the objectors, the Minister notes that the boundary adjustments, while increasing the size of the reserve from that in the pre-notification documents, includes to the east, subtidal habitats of deep holes which are quite different from other areas of the proposed reserve.  The extensions also make for easier and more efficient marking of the reserve and for easier sighting for those travelling through the area and hence will assist with compliance by the public. 

One objector suggests that the Proposed Regional Plan: Coastal affords adequate protection for the birds.  Others believe that only the upper reaches of Te Matuku Bay need to be a marine reserve in order for the birds to be protected.  Some objectors noted these options would not affect commercial fishing.  In considering these objections, the Minister notes that the Marine Reserves Act specifically excludes wildlife (i.e. birds).  Hence, objections based on the size of a reserve being determined by bird roosting/nesting areas are not relevant.  

The NZ Seafood Industry argues that the ITQs (property rights) held by fishers using the area cannot be compulsorily acquired without compensation.  In the Applicant’s Answer to Objections it is noted “that ITQs in the area of the marine reserve are allocated for an area between East Cape and North Cape (e.g. snapper) or for a larger area for some species (e.g. flatfish).  The area of the application includes less that 5% of the area of the Tamaki Strait and Waiheke Channel.  While commercial fishing is prohibited in a marine reserve, an Order-in-Council declaring an area a marine reserve does not revoke any part of a quota management area or acquire any ITQ.”  The Marine Reserves Act makes no provision for the payment of compensation to any fishers who may be excluded from any area declared a marine reserve.  

The Minister noted that the main species fished in the area of the proposed marine reserve are snapper, flounder, mullet and kahawai; all but the last are ITQ species.  However, she understands that the percentage of species caught in the inner Hauraki Gulf is relatively small in comparison with the Total Allowable Commercial Catches and the area of the proposed marine reserve is a very small part of the inner Hauraki Gulf.

The proposed marine reserve is not a crucial area in terms of the viability of the wider fisheries.  Furthermore, an indirect effect of the marine reserve could be improved fishing of some species around its margins due to fish life building up in the reserve and “spilling over” to adjacent areas.

The removal of the marine reserve area from the commercial fishery is unlikely to have any significant bearing on the commercial fishery as the reserve covers a relatively very small area.

The Minister has concluded that the effect of the reserve on commercial fishing would not be significant and accordingly the marine reserve would not “interfere unduly with commercial fishing.”
4. Interfere unduly with or adversely affect any existing usage of the area for recreational purposes

This ground was also used by almost all of the objectors.  The proposed marine reserve is an area in which a number of recreational activities occur and objectors are concerned about their loss.  The activities which people fear will be lost are:

· fishing from boats in Te Matuku Bay, Tamaki Strait and in the Waiheke Channel, including the popular area around Passage Rock

· fishing from the shore

· fishing from jetties

· collecting shellfish

· collecting shells, driftwood, seaweed and the like

· boating

· water skiing

The Minister is required under Section 5(6)(d) to consider the consequences of declaring an area a marine reserve in terms of undue interference and adverse effect on existing recreational use overall.  She is not required to consider each recreational use in isolation.  If enhancement of other existing recreational uses are sufficient to outweigh them in overall terms then there is no adverse effect.

Most landowners in Pearl Bay and a few in Otakawhe Bay and some of their visitors objected to the curtailment of recreational fishing, as did other recreational fishers using the form objection.

Objections were also received from the Maraetai Boating Club and the Kawakawa Bay Boat Club.  The latter has 300 members and it is noted on the form objection that they would not be able to troll in the Channel. 

The Society carried out a survey via a questionnaire which accompanied the 1997 discussion document (see Appendix 4 in the application for details of the findings) which is useful in gaining an insight into the recreational uses of the area.  That survey shows that sightseeing is the most popular activity followed by boating/sailing/windsurfing.  These in turn are followed by swimming and recreational fishing.  The Minister notes that many of the Pearl Bay residents view this survey as inaccurate saying that the picture would have been different if carried out over the holiday period.

The Society, in the Applicant’s Answer to Objections, cites two Ministry of Fisheries surveys (1994 and 1996) and its own observations on the matter of recreational fishing.   The conclusion reached by the Society is that the area surrounding Motuihe Island is much more popular for trailer boats than Tamaki Strait.

While there is provision under Section 3(3) of the Marine Reserves Act to allow for non-commercial fishing by notice in the gazette, the Minister’s view is that marine reserves should be no-take areas in order that the ecological integrity of such reserves is protected as far as possible and therefore recreational fishing, shellfish gathering and fossicking would be prohibited.  

Recreational boating would not be interfered with as boats can enter a marine reserve and the Act does not expressly prohibit anchoring.  Anchoring is provided for by way of an existing regulation.  Water sports such as water skiing would not be affected by the creation of a marine reserve.
There is no doubt that some recreational activities would be curtailed in certain areas should a marine reserve be declared but it would be a very small in comparison to the wider area of the Tamaki Strait and the Waiheke Channel and the Hauraki Gulf generally. 

The Minister notes that sightseeing and boating are likely to increase if the area were to be declared a marine reserve.  More people would be interested in visiting the area and their pleasure is likely to be enhanced knowing that the area has been set aside for preservation.  Recreational diving may increase, although not throughout the reserve, but rather in selected spots. 

The Minister is therefore of the view that the marine reserve would not “interfere unduly with or adversely affect any existing usage of the area for recreational purposes”.
5. Otherwise be contrary to the public interest

· Customary ownership/customary fishing

These matters are dealt with earlier in section C.

· Inadequate consultation

Some objectors indicated that there was inadequate consultation and/or that the findings of a survey conducted by the Society misrepresented the true situation.  The Minister is satisfied that the Society undertook extensive pre-notification consultation and notified all landowners and other parties as required by the Act.

· Limited visibility will restrict diving

Some objectors believe that because the waters are murky, divers will not come to the area.  The underlying assumption of these objections is that a marine reserve must provide diving opportunities.  This is not the case and the lack of recreational diving potential is not a reason for not establishing a marine reserve.

· Hooks Bay is the place for a marine reserve/Alternative sites need to be looked at

A number of objectors noted that Hooks Bay would be a better place for a marine reserve as the waters are clearer and/or that alternatives needed to be considered.  Other areas may well meet criteria for marine reserve status under the Act, but this is not a reason for not having one at Te Matuku.  The Minister must consider each application on its own merits.  She notes also that in a 1991 discussion document, the Society put forward options for a marine reserve around Waiheke and called for comments and/or alternative locations.

· Safety issues

A number of objectors expressed concern about potential harm to divers in the Tamaki Strait, given it is a popular, well-travelled route.  Because of the murky waters, a significant increase in the number of divers in the area is not anticipated.  In any case safety regulations exist and while the area is a heavily travelled route, on either side of Passage Rock, the Channel is wide and there is a substantial area in which any vessel can move to avoid anchored boats or dive flags.

· Protect Te Matuku Bay only

Some objectors while opposing the application, did support a marine reserve covering some or all of Te Matuku Bay.  The Minister is of the view that the proposed area does meet the criteria of Section 3(1) of the Act as demonstrated in the quoted ecological surveys.  If only Te Matuku Bay were to be protected, there would be a loss of ecological integrity.

· The department’s ability to manage a new reserve

A few objectors stated that the department has limited resources and questioned whether the demands of managing another marine reserve would be detrimental to the management of other places.  Some noted the present lack of management of land reserves in the area.  It is the government’s policy to create more marine reserves and to provide adequate funding for their management.

· Boundaries

Four conditional submissions in support were received which relate to boundaries. 

The owners of the property at White’s Bay and the Auckland Regional Council requested that the small bay to the west of White’s Bay be excluded from the proposal.  In the Applicant’s Answer to Objections, the Society states that the bay’s inclusion within the proposed marine reserve was an error.  The Minister accepts this is the case and notes that the exclusion of the small bay would not affect the integrity of the proposed marine reserve.

The owners of properties bordering the north-east corner of the proposal also support the marine reserve proposal but note that an area of freshwater wetland owned by them has been included in the proposed marine reserve.  As the area is above Mean High Water Springs, it can not be included.

The Minister takes the view that both of the above matters are insignificant errors in the application and as noted earlier has excluded these areas. 

· Applicant’s statutory standing questioned

In its Applicant’s Answer to Objections on page 27, the Society sets out a detailed reply refuting the assertion that the Society does not meet the requirement of an ‘organisation engaged in or having as one of its objects the scientific study of marine life or natural history.’  As noted earlier, the Minister agrees with the answer.

6.
Hauraki Gulf Marine Park Act 2000

The area proposed as a marine reserve lies within the Hauraki Gulf Marine Park and is therefore subject to the provisions of the Hauraki Gulf Marine Park Act.  

Having considered the legal advice provided and having had regard to Sections 7 and 8 of the Hauraki Gulf Marine Park Act, the Minister is of the view that the establishment of a marine reserve would not be inconsistent with the purpose of the Hauraki Gulf Marine Park Act given that the purpose of a marine reserve is to preserve the area for scientific study, and that such preservation is in the national interest.

E.  DECISION IN TERMS OF S 5(9) MARINE RESERVES ACT

Having made the decision not to uphold the objections, the Minister can now consider the application itself.

Section 5(9) of the Marine Reserves Act 1971 states that if after considering all the objections, the Minister is of the opinion that: 


“... no objection should be upheld and that to declare the area a marine reserve will be in the best interests of scientific study and will be for the benefit of the public and it is expedient that the area should be declared a marine reserve, either unconditionally or subject to any conditions (including any condition as to providing the cost of marking the boundaries of the marine reserve under Section 22 of this Act, and any condition permitting fishing within the reserve by persons not holding a permit issued under Part IV of the Fisheries Act 1983), the Minister shall, if the Ministers of Transport and Fisheries concur, recommend to the Governor-General the making of an Order in Council accordingly.”  [Section 5(9)].

In accordance with the matters that the Minister is bound to have regard to under Section 5(9), the Minister is of the view that she should recommend to the Governor-General the making of an Order in Council establishing a marine reserve at Te Matuku, Waiheke Island, in the Hauraki Gulf as shown on the attached map (Attachment 1) and with provision for the existing structures to remain.  The name of the reserve shall be Te Matuku Marine Reserve.

8 March 2002

PAGE  
14

